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TUESDAY, JUNE 12, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON EQuIPMENT, SUPPLIES, AND 
MANPOWER, COMMITTEE ON AGRICULTURE, 
Washington, D. C. 


The subcommittee met, pursuant to notice, at 10 a. m., in room 

1308, New House Office Building, Hon. E. C. Gathings presiding. 
Present: Representatives Gathings, Abbitt, Thompson, and Hoeven. 
Also present: Representatives Hagen, Knutson, Lovre, and King. 
Mr. Garuines. The committee will come to order. 


Mrs. Knutson. You came here to explain the seed bill. 
Mr. Rouurn. I came here to represent the Department, and to say 


that the Department has no objection to the wording of the amend- 
ments as passed by the Senate. I will be glad to go into any details 


of that. 


However, I believe that the Department’s position is set forth in 


the letter addressed to Senator Ellender, in the report on the passage 
of the Senate bill. 

Mr. Garutnes. I wondered if we could not have the letter to 
which you referred, directed to Senator Ellender, dated June 16, 
1955, placed in the record at this point. Without objection it will 
be so done. That is signed by Mr. Butz, Acting Secretary. 

And also in the Senate report, is a letter from True D. Morse, 
Acting Secretary, under date of November 4, 1955, directed to 
Senator Ellender. Without objection that will be incorporared in 


the record, as well as S. 1688, H. R. 6201, H. R. 6203, and H. R. 6219. 
(Rept. No. 1701, S. 1688, H. R. 6201, H. R. 6203, and H. R. 6219 


are as follows:) 


{S. Rept. No. 1701, 84th Cong., 2d sess.] 


The Committee on Agriculture and Forestry, to whom was referred the bill 
(S. 1688) to amend section 406 of the Federal Seed Act, having considered the 
same, report thereon with a recommendation that it do pass with amendments. 

This bill would remove the criminal penalty for inadvertent violation of the 
Federal Seed Act where no criminal intent is present, and provides a civil penalty 
for such violation. Under existing law shippers of seed may be subject to criminal 
penalty and the stigma attached thereto if they fail to make a proper analysis and 
certification of the seed shipped. Your committee feels that this is unnecessarily 
strict. The languaze of the bill was worked out by your committee with the 
seed trade and the Department of Agriculture, and is satisfactory to all. 

Sections 2, 3, and 4 of the bill, which would be added by committee amend- 
ments, contain technical amendments required as a result of the substantive 
changes made by the first section of the bill. 

The committee amendments are fully explained by the attached letters from the 
Department of Agriculture. 

DEPARIMENT OF AGRICULTURE, 
Washington 25, D. C., June 16, 1956. 


1 
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Hon. ALLEN J. ELLENDER, 
Chairman, Committee on Agriculture and Forestry, 
United States Senate. 


Dear SENATOR ELLENDER: This is in reply to your letter of April 15 requesting 
a report on S. 1688, a bill to amend section 406 of the Federal Seed Act. 

This Department recommends that the bill be passed, provided it is changed 
as suggested below. 

The effect of the proposed amendment is twofold. The insertion of the word 
“knowingly” in the proposed subsection 406 (a) would make it necessary to prove 
a measure of intent to establish a violation of the act, and the new subsection 406 
(b) authorizes a civil action for the assessment of a penalty, in which case it would 
not be necessary to establish intent. 

The necessity to prove that a violation was committed knowingly under the 
Importation of Adulterated Seeds Act of 1912, as amended, was one of the prin- 
cipal causes for the repeal of this act and its supersedure by the Federal Seed Act 
in 1939. The word “knowingly” was deliberately omitted from the Federal Seed 
Act. However, prosecutions are not recommended under this act unless the 
Department is believed to have evidence of knowledge, gross negligence, or dis- 
regard of the requirements of the act, or the regulations thereunder. The 
Department believes that criminal action should be available in these three classes 
of cases and suggests that if section 406 is to be amended to require some element 
of knowledge or intent for criminal prosecutions, the amendment should specifi- 
cally provide for prosecution in such classes of cases. It is suggested that in that 
event, the provisions of section 406 be amended to read as follows: 

“Sec. 406. (a) Any person who knowingly, or as a result of gross negligence, 
or as a result of disregard of the requirements of this Act or the rules and regula- 
tions made and promulgated thereunder, violates any provision of this Act or 
such rules and regulations shall be deemed guilty of a misdemeanor and, upon 
conviction thereof, shall pay a fine of not more than $1,000, for the first offense, 
and upon conviction for each subsequent offense not more than $2,000.” 

The Department does not object to the proposed new subsection 406 (b) pro- 
viding for civil penalties, although it is not known how effective a deterrent to 
violations the civil penalties may prove to be. 

It is recommended that, if proposed subsection 406 (b) is enacted into law, 
incidental changes be made in sections 204 and 412 of the act so that these sections 
would read, respectively, as follows: 

Sec. 204. The use of a disclaimer or nonwarranty clause in any invoice, adver- 
tising, labeling, or written, printed, or graphic matter, pertaining to any seed 
shall not constitute a defense, or be used as a defense in any way, in any prosecu- 
tion or other proceeding brought under the provisions of this Act, or the rules 
and regulations made and promulgated thereunder. 

“Sec. 412. The institution of any one of the proceedings provided for in sections 
405, 406, 409, 410, and 411 shall not bar institution of any of the others, except 
that action shall not be instituted under both subsections 406 (a) and (b) for the 
same cause of action. Nothing in this Act shall be construed as requiring the 
Secretary of Agriculture to recommend prosecution, or institution of civil penalty 
proceedings, libel proceedings, cease-and-desist proceedings, or proceedings for 
the enforcement of a cease-and-desist order, for minor violations of this Act or 
the rules and regulations made and promulgated thereunder whenever he believes 
that the public interest will be adequately served by suitable written notice or 
warning. 

It is recommended that a savings clause be included in the bill providing that 
the amendments made by it would apply only with respect to violations occurring 
after the date of enactment, so as to avoid questions concerning prosecutions of 
offenses previously committed. 

These amendments, if approved, are not expected to increase the cost of admin- 
istration of the Federal Seed Act. 

The Department is considering recommending the enactment of various other 
amendments of the Federal Seed Act in a separate hill which it is anticipated will 
be sent to the Congress in the near future. That bill would make certain changes 
in section 204 not reflected in the foregoing proposal concerning that section. 

In view of the subsequent request that this report be submitted today we are 
not awaiting advice from the Bureau of the Budget regarding the relationship of 
this eee legislation to the program of the President. 

incerely yours, 
Earu L. Butz, Acting Secretary. 
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DEPARTMENT OF AGRICULTURE, 
Washington, D. C., November 4, 1956. 
Hon. Atten J. ELLENDER, 
Chairman, Committee on Agriculture and Forestry, 
United States Senate. 


Dear Senator ELLENDER: On June 16, 1955, this Department reported, at 
the request of your committee, on 8. 1688, 84th Congress, a bill to amend section 
406 of the Federal Seed Act (7 U.S. C. 1596). 

The renee. suggested that certain changes be made in the bill. It subsequently 
developed that the proposed changes were not acceptable in some respects to the 
seed trade regulated by the act, and discussions were had with members and 
counsel of your committee and the seed trade in an effort to draft language that 
would be agreeable to all concerned. 

On September 14, 1955, Mr. Harker Stanton, counsel for your committee, 
inquired whether this Department would object to a bill that would amend the 
present provisions of section 406 of the act to read as follows: 

‘“‘(a) Any person who knowingly, or as a result either of gross negligence or of a 
failure to make a reasonable effort to inform himself of the pertinent facts, violates 
any provision. of this Act or the rules and regulations made and promulgated there- 
under shall be deemed guilty of a misdemeanor and, upon conviction thereof, shall 
pay a fine of not more than $1,000, for the first offense, and upon conviction for 
each subsequent offense not more than $2,000.” 

We understand that proposed subsection 406 (b) of the act as set forth in 8. 1688 
would be retained in the bill and the amendments of sections 204 and 412 of the 
act and a saving clause as proposed in our report on 8. 1688 would be included 
in the bill. Under such circumstances this Department would not object to the 
proposed subsection 406 (a) as set forth above. 

he Bureau of the Budget advises that there is no objection to the submission 
of this report. 
Sincerely yours, 
True D. Morss, Acting Secretary. 


CHANGES IN Existinc Law 


In compliance with subsection (4) of rule XXIX of the Standing Rules of the 
Senate, changes in existing law made by the bill, as reported, are shown as follows 
(existing law proposed to be omitted is enclosed in black brackets, new matter is 
printed in italic, existing law in which no change is proposed is shown in roman): 


Feperau Seep Act or 1939, as AMENDED 
* ok ok * * * * 


Sec. 204. The use of a disclaimer or nonwarranty clause in any invoice, adver- 
tising, labeling, or written, printed, or graphic matter, pertaining to any seed 
shall not constitute a defense, or be used as a defense in any way, in any prosecu- 
tion[, or in any proceeding for confiscation of seeds,] or other proceeding brought 
under the provisions of this Act, or the rules and regulations made and promul- 
gated thereunder. 

* * * * * * * 


Sec. 406. (a) Any person who [violates any provision of this Act or the rules 
and regulations made and promulgated thereunder] knowingly, or as a result either 
of gross negligence or of a failure to make a reasonable effort to inform himself of the 
pertinent facts, violates any provision of this Act or the rules and regulations made 
and promulgated thereunder shall be deemed guilty of a misdemeanor and, upon 
conviction thereof, shall pay a fine of not more than $1,000, for the first offense, 
and upon conviction for each subsequent offense not more than $2,000. 

(b) Any person who violates any provision of this Act or the rules and regulations 
made and promulgated thereunder shall forfeit to the United States a sum, not less 
than $25 or more than $500, for each such violation, which forfeiture shall be recover- 
able in a civil suit brought in the name of the United States. 

* * * * * * * 


Src. 412. The institution of any one of the proceedings provided for in sections 
405, 406, 409, 410, and 411, [or criminal prosecution under section 406] shali not 
bar institution of any of the others, except that action shall not be instituted under 
both subsections 406 (a) and (b) for the same cause of action. [However, nothing] 
Nothing in this Act shall be construed as requiring the Secretary of Agriculture to 
recommend prosecution [or institution of], or institution of civil penalty proceed 
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ings, libel proceedings, cease-and-desist proceedings, or proceedings for the enforce- 
ment of a cease-and-desist order, for minor violations of this Act or the rules and 
regulations made and promulgated thereunder whenever he believes that the public 
interest will be adequately served by suitable written notice or warning. 


[S. 1688, 84th Cong., 2d sess.] 
AN ACT To amend the Federal Seed Act 


Be it enacted by the Senate and House of Representatives of the United States o 
America in Congress assembled, That section 406 of the Federal Seed Act (7 U. 8. C. 
1956) is amended to read as follows: 

‘‘(a) Any person who knowingly, or as a result either of gross negligence or of 
a failure to make a reasonable effort to inform himself of the pertinent facts, 
violates any provision of this Act or the rules and regulations made and promul- 
gated thereunder shall be deemed guilty of a misdemeanor and, upon conviction 
thereof, shall pay a fine of not more than $1,000, for the first offense, and upon 
conviction for each subsequent offense not more than $2,000.” 

““(b) Any person who violates any provision of this Act or the rules and reg- 
ulations made and promulzated thereunder shall forfeit to the United States a 
sum, not less than $25 or more than $500, for each such violation, which forfeiture 
shall be recoverable in a civil suit brought in the name of the United States.” 

Src. 2. Section 204 of the Federal Seed Act (7 U. S. C. 1574) is amended to 
read as follows: 

“Sec. 204. The use of a disclaimer or nonwarranty clause in any invoice, 
advertising, labeling, or written, printed, or graphic matter, pertaining to any 
seed shall not constitute a defense, or be used as a defense in any way, in any 
prosecution or other proceeding brought under the provisions of this Act, or the 
rules and regulations made and promulgated thereunder.”’ 

Sec. 3. Section 412 of the Federal Seed Act (7 U. S. C. 1602) is amended to 
read as follows: 

“Sec. 412. The institution of any one of the proceedings provided for in sections 
405, 406, 409, 410, and 411 shall not bar institution of any of the others, except 
that action shall not be instituted under both subsections 406 (a) and (b) for the 
same cause of action. Nothing in this Act shall be construed as requiring the 
Secretary of Agriculture to recommend prosecution, or institution of civil penalty 
proceedings, libel proceedings, cease-and-desist proceedings, or proceedings for the 
enforcement of a cease-and-desist order, for minor violations of this Act or the 
rules and regulations made and promulgated thereunder whenever he believes 
that the public interest will be adequately served by suitable written notice or 
warning.” 

Sec. 4. The amendments made by this Act shall be applicable only with respect 
to violations occurring after the enactment of this Act. 

Passed the Senate March 26, 1956. 

Attest: 

Fretron M. Jounston, 
Secretary. 


{H. R. 6201, 84th Cong., 1st sess.] 
A BILL To amend section 406 of the Federal Seed Act 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 406 of the Federal Seed Act (7 
U. 8. C. 1596) is amended (1) by inserting ‘‘(a)’”’ after the section number, (2) 
by inserting the word “knowinely” before the word ‘‘violates’’, and (3) by adding 
at the end thereof a new subsection as follows: 

““(b) Any person who violates any provision of this Act or the rules and regu- 
lations made and promulgated thereunder shall forfeit to the United States a 
sum, not less than $25 or more than $500, for each such violation, which forfeiture 
shall be recoverable in a civil suit brought in the name of the United States.” 
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[H. R. 6203, 84th Cong., Ist sess.] 
A BILL To amend section 406 of the Federal Seed Act 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 406 of the Federal Seed Act (7 U.S. C. 
1596) is amended (1) by inserting ‘‘(a)’’ after the section number, (2) by inserting 
the word “‘knowingly”’ before the word “violates”, and (3) by adding at the end 
thereof a new subsection as follows: 

(b) Any person who violates any provision of this Act or the rules and regula- 
tions made and promulgated thereunder shall forfeit to the United States a sum, 
not less than $25 or more than $500, for each such violation, which forfeiture shall 
be recoverable in a civil suit brought in the name of the United States.” 





(H. R. 6219, 84th Cong., 1st sess.] 
A BILL To amend section 406 of the Federal Seed Act 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 406 of the Federal Seed Act (7 U.S. C. 
1596) is amended (1) by inserting ‘‘(a)’’ after the section number; (2) by inserting 
the word “knowingly” before the word “‘violates’’, and (3) by adding at the end 
thereof a new subsection as follows: 

“‘(b) Any person who violates any provision of this Act or the rules and regula- 
tions made and promulgated thereunder shall forfeit to the United States a 
sum, not less than $25 nor more than $500, for each such violation, which for- 
feiture shall be recoverable in a civil suit brought in the name of the United States.” 

Mr. Gartuines. Mr. Rollin, we will be delighted to hear from you 
at this time, in support of this legislation. 

Kindly give us your views and those of the Department with respect 
to the need for this legislation. 


STATEMENT OF STANLEY F. ROLLIN, SEED MARKETING SPECIAL- 
IST, AGRICULTURAL MARKETING SERVICE, UNITED STATES 
DEPARTMENT OF AGRICULTURE 


Mr. Roun. This legislation was brought about, I believe, on the 
recommendation of the American Seed Trade Association, rather 
than the Department, by a recommendation for a change in section 
406 of the Federal Seed Act to remove from there the possibility of 
being able to prosecute criminally for any violation of the Federal 
Seed Act. 

And this Department has worked with representatives of the seed 
trade in finally arriving at a wording for that amendment which we 
feel would not weaken the Federal Seed Act but which would enable 
us to continue to operate as we have in the past. 

The additional amendments to the act involved in sections 204 and 
412, are brought about principally to bring them in line with the 
amendment which was made in section 406 to provide not only for 
criminal prosecution in cases involving knowledge or cases being 
prosecuted as the result of gross negligence, or cases in which the 
defendant did not make a reasonable effort to inform himself of 
eign facts, so that we feel that the act, as amended by the Senate 

ill, or which would be amended by the Senate bill, is consistent 
throughout with these additional amendments. 

Other than that the Department has had no part in the recom- 
mendations for the passage of this bill except to go along with the 
desires of the seed trade to make these amendments. 


79930—56——2 
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Mr. Gatutnes. Could you give us any information as to the viola- 
tions of the act? Is there a voluminous number of them? What 
caused the seed people to want to change it? 

Mr. Roun. Well, perhaps, they can answer that better than I 
could except from my discussions with them. I can tell you what my 
impression is of their thinking. I think that some of the members of 
the seed trade who have been prosecuted have felt that they did not 
intentionally violate the Federal Seed Act, through somé happen- 
stance in their operations within their corporations, perhaps some 
employee has failed to do something that he should have done. 

As a result of that, the firm has been prosecuted. And they have 
felt that under certain circumstances where the firm or the individual, 
if he is an individual operating a firm, perhaps should not be held 
responsible criminally for such an action or such a failure on the part 
of an employee, perhaps, to do something which he should have done. 

Mr. Gatuines. The original act didn’t carry the word “‘knowingly,’’ 
is that right? 

Mr. Roun. That is right. That was deliberately left out. The 
new Federal Seed Act was passed in 1939, because it was found under 
the old Federal Seed Act which operated previously that it was 
impossible to win a case in court under the Seed Act and to be able to 
prove that the person knowingly did it. 

Now, the reason perhaps for that is because the word “knowingly”’ 
is so broad that it was interpreted differently in different courts by 
different judges. That is one thing. 

And for another thing, it is impossible to prove by surrounding 
events what was in the man’s mind at the time this supposed crime 
was committed. So that the seed trade went along with the changes 
at that time to strengthen the Federal Seed Act by removing the word 
“kknowingly”’ in this particular section, in order that we might be able 
to prosecute violators and strengthen the act thereby. 

Mr. Garuinas. That was in 1939? 

Mr. Roun. 1939, yes. 

Mr. Garuinas. Now, it is the intention of this bill, though, to 
provide a criminal penalty and also to provide a remedy whereby 
civil suits for damages may be instituted. 

Mr. Roun. That is right. 

Mr. Garuines. In civil actions? 

Mr. Rouurn. Yes. There will be a section providing for criminal 
prosecution as there has been in the past except with provision that 
it shall have to be proven that it was done knowingly or as the result 
of gross negligence, or because of the failure to make a reasonable 
effort to inform themselves of the pertinent facts. I believe that is the 
wording. 

Then if we do not proceed under that section 

Mr. Garuines. Let us get that line and page number where that 
language is. Would you point that out? 

Mr. Rout. In line 5 of Senate bill 1688. 

Mr. Garuines. Page 1? 

Mr. Rouuin. Page 1. 

Mr. Horven. That is page 1. 

Mr. Rou. The wording provides that the person shall have— 


knowingly, or as a result either of gross negligence or of a failure to make a reason- 
able effort to inform himself of the pertinent facts. 
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In order to be prosecuted criminally. 

Mrs. Knutson. Maybe I have a little explanation here that I 
could give you. 

The purpose of the bill is to amend one of the penalty provisions 
of the Federal Seed Act to remove the stigma of petty and unknown 
violations by reputable businessmen being classified as criminal 
violations. 

The bill gives the Government an option which it does not now 
have to bring a civil action in addition to, or as an alternative to 
criminal action. 

In civil actions the Government will not have to prove intent but 
in criminal actions to knowingly violate the provisions of the act, 
will be a factor to determine the violator’s guilt. 

Maybe that will help to explain that. 

Mr. Hoeven. I would like to know just how this bill differs from 
the basic law. You were starting to point that out. Just what 
changes have been made in S. 1688 which are not in the original act? 

Mr. Roun. The original act in the wording of section 406 does 
not have the words— 
knowingly, or as the result either of gross negligence or of the failure to make 
reasonable effort to inform themselves of the pertinent facts. 

It does not have that wording. 

Mr. Hoeven. That is the only change? 

Mr. Roun. No. Then the other changes which are made are 
for the purpose of bringing the act—other sections of the act in con- 
formity with the change in this section. 

In other words, this section 406 brings in a civil penalty section. 

Mr. Horven. Which was not in the original? 

Mr. Rouur. Which was not in the original act. And, therefore, 
oe other sections had to be changed accordingly to make the wording 

e. 

Mr. Horven. Which are the new sections now? 

Mr. Ro.urn. Section 204 has been amended and section 412 has 
been amended to bring them into conformity with the change made in 
section 406. It is merely to bring in the mention of the civil action 
in there so that it will be covered. 

Mrs. Knutson. We have Dick Barry here, too, if you care to ask 
him any questions. 

Mr. Gatutnes. We want everyone who is interested in this legis- 
lation to be given the privilege of testifying. I thought we might, 
though, see whether other members of the committee would like to 
interrogate the witnesses from the Department. 

Mr. Horven. Have there been a lot of prosecutions? 

Mr. Roun. I checked the publication of prosecutions yesterday 
and in the past—since 1940, which would be the last 15 years—up until 
the beginning of this fiscal year there were approximately 187 prosecu- 
tions, and against 132 dealers, I believe. 

That is an average of approximately 10 or 12 a year in the last 15 


ars. 

Mr. Hoeven. Is it your impression that in those cases there were 
mitigating circumstances wherein the defendants should not have 
been prosecuted? 

Mr. Rouiin. No. In my opinion they should all have been prose- 
cuted. And I think that in every case we have established the ele- 
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ment of knowledge, or failure to make an effort to inform themselves 
of the facts, or gross negligence. 

So that administratively I think we have followed this so that this 
change in the law would be merely putting into the law what we had 
been doing administratively in the Department. That is our opinion. 

Mr. Gatuines. How many convictions were there on those cases? 

Mr. Roun. Those were almost all successfully prosecuted cases, 
Out of the 187 there were only 6 contests of which 3 were won by the 
Department and 3 by the defense. 

Mr. Hoeven. In how many of those cases were there deliberate 
violations where the man knowingly set out to commit a crime? 

* Mr. Rouurn. I don’t know, because it is difficult to analyze what he 
knowingly did. 

Mr. Hoeven. With the bill as amended, it will be practically im- 
possible to prosecute anybody, to prove that one ‘‘knowingly”’ com- 
mitted an offense. 

Mr. Routrn. This has the other wording in there. 

Mr. Horven. ‘Or as the result.”’ 

Mr. Rout. It covers the other cases which may not come under 
the word “knowingly.” 

Mr. Horven. It says ‘any person who knowingly,” “‘or,’”’ which is 
in the alternative. It does not say “and.” Don’t you have to prove 
that he “knowingly” violated the law? 

Mr. Kina, No. 

Mr. Rouurn. No, one or the other, the way we interpret it. 

Mr. Assirt. He did not know it but as the result of his negligence. 
That is my interpretation. 

Mr. Kina. If he pleads ignorance this still forces him to use a 
certain amount of precaution to make sure that his branding is 
correct. 

Mr. Hoeven. Who is presenting this legislation, the Department 
or the seed industry? 

Mr. Roun, The seed industry is responsible for having this intro- 
duced, I believe. 

Mr. Hoeven. I understand the industry is united and unanimous 
in asking for this type of legislation? 

Mr. Rouuin. They would have to speak on that. 

Mr. Hoeven. At least that is the impression I get. 

Mr. Rouurn. That is the impression of the Department. 

Mr. Kina. Who do you eall the seed industry? 

: a Roun. Well, the American Seed Trade Association prin- 
cipally. 

on Kina. Is that seed growers as distinguished from the whole- 
salers? 

Mr. Routrn. I think it may involve some of all categories, seed 
handlers. Perhaps Mr. Heckendorn, who is secretary and is here 
might be able to answer that better than I can. 

Mr. Kina. I judge section 204 makes ineffective entirely the usual 
claim that he shall not be held responsible because of a disclaimer 
provision. 

Mr. Rouurns. That is still permitted with respect to the production 
of the seed. It is not permitted to use a disclaimer to disclaim what 

ou are required to guarantee on the label in the labeling of seeds. 
hat is the distinction. 
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In other words, if you say the germination is 90 percent, then you 
can’t put a disclaimer in your labeling and say we do not guarantee 
the germination. But your disclaimer can have wording which will 
explain the responsibility for the production of the seed and tell you 
the facts. There are so many other factors which come into the 
production itself, including the weather, soil, and the conditions under 
which it is grown. 

Mr. Garuines. Will you give your name and your title, please, 
and let us hear from you now? 


STATEMENT OF MRS. LOTUS C. THERKELSEN, GENERAL COUNSEL’S 
OFFICE, UNITED STATES DEPARTMENT OF AGRICULTURE 


Mrs. THERKELSEN. I am from the Office of the General Counsel of 
the Department of Agriculture. I just wanted to comment that this 
section 204 in the present act as well as in the proposed amendment 
simply is intended to assure that you cannot use the disclaimer as a 
defense in any proceeding brought under this act. We do not go 
beyond that in this provision. We are simply saying that for purpose 
of this statute a disclaimer is not a defense. 

Mr. Gatuines. What new language is added to section 204? 

Mrs. THERKELSEN. Under the present provision, the use of the 
disclaimer or nonwarranty clause does not constitute a defense in any 
prosecution or in any proceeding for confiscation of seed brought under 
the act or the regulations. 

That provision which is now in the act, of course, does not make 
any reference to the new civil penalty proceeding which is being added 
by the amendment. So we wanted to make sure in this suggested 
amendment of section 204 that a disclaimer could not be used as a 
defense in this new civil penalty proceeding. 

To accomplish that, we have suggested changing section 204 to read 
as set out in the bill passed by the Senate. You will notice that that 
bill says the use of the disclaimer and some other language here ‘‘shall 
not constitute defense in any prosecution or other proceeding.” That 
“other proceeding’ then would cover the new civil penalty actions. 

It would also cover the cease-and-desist proceedings which are pro- 
vided for in the present act, and reference to which was apparently 
omitted inadvertently from section 204 as it is in the present act. 

We have taken care of that by the broad phrase ‘‘other proceedings” 
in the new bill. 

Mr. Garuines. You are going to delete the language “or in any 
proceeding for confiscation of seed’’ and add ‘‘or other proceeding.” 

Mrs. THERKELSEN. Correct. 

Mr. Garuines. Following the word ‘“‘prosecution” you would add 
“or other proceeding” and delete the words “or in any proceeding 
for confiscation of seeds’’? 

Mrs. THERKELSEN. That is right. 

Mr. Gatruines. Let us get down to specific cases. You have grass 
seed that is put out by Scotts, and that grass seed says on the label 
that it contains 24.17 percent bluegrass, and it contains 16.4 percent 
clover, and right on down the line, so much inert matter, until you 
shall have a total of 100 percent. 

If the Department determines that you have only about 75 to 80 
percent of the percentage of clover seed in there, would that be a 
violation of this provision? 
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Mrs. THERKELSEN. Were you directing your question to me or to 
Mr. Rollin? 

Mr. Garuines. You, I believe. 

Mrs. THERKELSEN. In the first place, there are some tolerances 
provided in the statute and the regulations under which within a 
certain margin we do permit variation between the labeling and what 
is found in the seed. Isn’t that right? 

Mr. Rouurn. That is right. 

Mr. Garuines. You are from the General Counsel’s Office and 
helped promulgate these regulations. Would you give us the actual 
regulation to which you refer? Do you have it with you? 

Ars. THERKELSEN. I don’t have those with me. We didn’t antici- 
pate we would get into problems under the regulations. But if I may, 
I will go a little further than that because the tolerances, of course, 
would not take care of the total problem that you have raised. 

If we had reason to believe that the difference in labeling from 
what was actually found on the official test of the seed was due to a 
failure of the seedsman to make proper tests, proper analyses, we 
would feel that under this act criminal prosecution would be proper. 

If he failed to make a reasonable effort to properly analyze and 
test the seed to find out what was in it, then under the bill prosecu- 
tion would seem to be in order. 

Mr. Gatuines. What you are trying to do is to protect the general 
public who buys the seed? 

Mrs. THERKELSEN. That is it. 

Mr. Garturnes. If a man thinks he is getting only six-tenths of 
1 percent of weed content in that particular package and.it turns out 
he has 3 or 4 or more percent, in a case like that, what would be the 
Department’s attitude? 

Mrs. THERKELSEN. Well, we would want to find out why the vari- 
ation between the labeling and what was actually in the seed. Under 
this new bill if we felt that the seedsman had tested the seed, found 
out that, let’s say, it had 4 percent of a particular kind of seed in it, 
and he labeled it to show that it had 10 percent of that kind of seed, 
certainly there it would be a knowin wing violation because he knew what 
was in the seed, and he labeled it differently 

If he had run some tests and had done it so carelessly that what he 
did could be considered gross negligence, there again we would want 
to prosecute him. 

If he just didn’t care what was in the seed and took a label that 
enemied to him without having any reason to believe that it was 
correct, there again prosecution would be proper. 

We, of course, will have some difficulties, the normal ones, I think, 
of proving just ‘what happened in a particular case. 

r. Anpirr. Will you yield right there? Who has the burden of 
sonal to show that he made a reasonable effort to inform himself of 
the pertinent facts? 

Mrs. THERKELSEN. It seems to me that the Government would 
because we will have to establish each element of the offense. 

Mr. Assirr. Who? 

Mrs. THERKELSEN. The Government. 

Mr. Azszitt. That would be my impression. Certainly, in a crim- 
inal action it would have to be established that he knowingly did it 
or gross negligence or failed to make reasonable effort to inform 

self. 
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Mrs. THERKELSEN. Yes. 

Mr. Assitr. Can you call on X seedsman to show his records? 

Mrs. THERKELSEN. Yes, we do have a right to look at the records. 

Mr. Assirt. So in making the investigation you would have 
available to your officials all of the records of the seedsman to show 
what he did or did not do? 

Mrs. THERKELSEN. That is correct. 

Mr. Assitr. Then from that it would be up to the Government to 
determine whether or not proper steps were taken? 

Mrs. THERKELSEN. Yes, that is correct. 

Mr. Assitt. If proper steps were not taken then the Government 
would have the facts that they could present to the court? 

Mrs. THERKELSEN. Yes. 

Mr. Gatuines. You used the analysis of the seed distributor 
about that; do you make analyses in the Department? 

Mrs. THERKELSEN. Yes; an official test is made. 

Mr. Roun. That is right. It might be well to outline to you the 
procedure that is followed. We do not have a staff of seed inspectors 
in the Department as such. We have a working agreement with all 
48 States in which each State in the enforcement of its own State seed 
law samples seed and tests it on the market. 

When they test the sample and find that it is in violation of their 
State seed law and that it has moved in interstate commerce, then 
they refer it to one of our field offices. 

We have five separate field offices situated in different parts of the 
country. When that is furnished to our field office, they take the 
same sample and test it again and see whether they agree with the 
test which was made by the State seed laboratory. 

If they agree, then they proceed to make an investigation. And 
they include in that investigation an inspection of the shippers’ records, 
as a@ matter of course, to find out what the facts are. 

After they have found all of the facts, they make their report and 
investigation to our office and then we decide what action is to be taken 
and recommend the action to the General Counsel’s Office, or if we de- 
cide that prosecution is not warranted or seizure action is not warranted 
we are permitted under section 412 of the act to merely issue a warning 
notice to the shipper advising him of the apparent violation of the act, 
calling his attention to it so that he will be guided in the future in 
remedying any faulty procedures which he might have and thereby 
keep out of trouble under the section involving prosecution. 

So that I would say that approximately 60 to 70 percent of the cases 
we handle involve the issuance of a warning letter or notice to the 
seedsman. 

Mr. Assirr. After all of these steps have been followed? 

Mr. Roti. That is right. In about 25 percent of the cases we 
don’t take any action because we don’t agree with the violation as 
reported to us by the State. And about 5 percent or less of the cases 
actually are forwarded for prosecution. 

Mr. Garuines. Do you work harmoniously with the State agencies? 

Mr. Roun. Very harmoniously, I think. Of course, we have our 
differences of opinion on some of the cases, whether we should have 
recommended prosecution or not. I don’t believe that is unusual 
because we all have differences of opinion, even within our own office. 
We have to have conferences to decide whether to go one direction or 
‘he other direction. 





what 
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Mr. Gatuines. These seed often cross State lines—practically 
every time? 

Mr. Rouurn. Well, that is true. 

Mr. Kina. Is there anything in the present law or this amendment 
which forces detailed branding? 

Mr. Rouurn. I don’t follow what you mean. 

Mr. Kine. Is the seed dealer forced to mark the contents on the 
bag just ‘‘mixed seed,” or is he required to brand it as to both variety 
and germination for each kind of seed in mixture. 

Mr. Rouurn. On agricultural seed, the labeling is detailed and is 
required. It requires the name of the kind of seed or the name of the 
kind of variety, or the name of the kind and type, and it includes 
information on the percentage of pure seed, the percentage of inert 
matter and percentage of weed seed and percentage of other agricul- 
tural seed, percentage of germination, percentage of hard seed if any, 
the date of the germination test, the lot number, the name and address 
of the shipper, or if the name and address of the shipper is not shown, 
he must show a code designation which the Department issues to 
identify him as the shipper, in addition to the name and address of 
the consignee. 

Mr. Kine. All agricultural seed? 

Mr. Rouurn. Yes. 

Mr. Kina. Including vegetable seeds? 

Mr. Rouurn. No. Now on vegetable seeds, he is required to show 
only the kind and variety of the seed and the name and address of the 
shipper, if the seed is above a certain standard of germination, which 
is set forth in the regulation under the act. If it is below that stand- 
ard then he is required to show the percentage of germination, the 
percentage of hard seed if any, and the date of the germination test 
and in addition the words “below standard” in certain sized type. 

There are some exemptions on that. For instance, if a person ships 
seed to a processor, for processing only, he does not have to label it in 
detail but only label it for processing only. 

Or if it is in a bulk carload he does not have to label, obviously 
cannot label it except to put the labeling information on the invoice 
which accompanies the bulk shipment of seed. 

Mr. Hoeven. Is the label considered a form of a warranty or isn’t 
it? 

Mr. Rouuin. I don’t know. Maybe Mrs. Therkelsen can answer 
that legal question. 

Mrs. THERKELSEN. There seems to be quite a variation in the cases 
in the different jurisdictions as to what the warranty responsibility of 
the seedsman actually is with respect to their labeling. They have 
attempted to protect themselves from civil liability by putting on 
disclaimers or nonwarranty clauses. 

The courts have certainly varied in their holdings as to the effect 
of those nonwarranty clauses. 

I would hesitate to get any more specific than that. 

We have attempted here in section 204 to make sure that these 
disclaimers are not going to be a defense in prosecutions or other 
proceedings under this act. And we have omitted any reference in 
that section to the effect that a disclaimer or nonwarranty clause 
might have with regard to other civil proceedings for damages that 
somebody might bring against a seedsman, 











FEDERAL SEED ACT AMENDMENT 13 


There is, as is indicated in the report, a proposal to make some 
further amendments in the Seed Act which the Department is intend- 
ing to sponsor or considering sponsoring, or recommending I should 
say, in which we propose to add a sentence to section 204 expressly 
stating that a disclaimer—perhaps I ought to give that—I don’t 
have the exact language here—but the idea would be that we want to 
make it clear that the provisions of 204 with respect to disclaimers 
are strictly limited to proceedings under this act and do not affect 
civil damage proceedings that might be brought. 

Mr. Kina. Claim of damages on the part of the grower? 

Mrs. THERKELSEN. That is right. 

Mr. Kina. The disclaimer is still effective there? 

Mrs. THERKELSEN. Let us put it this way, this provision in the 
act does not preclude the use of the disclaimer in such a civil damage 
proceeding. Whether the court in a particular jurisdiction would 
give effect to such a disclaimer in a civil damage proceeding would 
depend on the law in the particular jurisdiction. 

But at least, the intent of the proposed amendments of section 204 
would be that nothing in this act will keep them from using a dis- 
claimer in a civil damage proceeding. 

Mr. Kine. But with respect to the Government the disclaimer is 
in effect? 

Mrs. THERKELSEN. That is correct. That is right. 

Mr. Gartuinecs. This bill was taken up by the full committee last 
week and studied carefully. Some of the members raised questions 
as to section 412, more particularly in line 20 of the Senate bill— 
except that action shall not be instituted under both subsection 406 (a) and (b) 
for the same cause of action. 

That would limit the applicability of the act to only one of the sub- 
sections. What is your explanation of that, Mrs. Therkelsen? 

Mrs. THERKELSEN. It was just our feeling that if we proceeded 
against somebody criminally perhaps it would be unduly harsh to 
proceed against him civilly also because of the same cause of action. 
I do not think we have strong feelings about that. It is my impres- 
sion that if it is desired to make both forms of proceeding available 
with respect to one offense that certainly the Government would not 
object. It would strengthen our position. 

We have not, of course, cleared with all of the officials in the Depart- 
ment of Agriculture who passed on the original report recommending 
the inclusion of this language to find out what they would think about 
deleting it. But it is my personal impression that there would be no 
objection to removing this exception so that we could proceed under 
both the criminal and the civil penalty proceedings provision with 
respect to the same offense—if that is the desire of all concerned. 

Mr. Gatuines. You would have to make a choice between the 
two. 

Mrs. THERKELSEN. Under the present law 

Mr. Garxuines. You would have to choose whether you would pro- 
ceed civilly or ciminally? 

Mrs. THERKELSEN. Under the proposed language, that is right. 

Mr. Hoeven. So far as the Government is concerned? 

Mrs. THERKELSEN. Correct. 
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Mr. Horven. That would not preclude the buyer from a separate 
civil action? 

Mrs. THERKELSEN. No, indeed. It would have no effect on the 
buyers right. 

Mr. Assitt. This simply applies to (a) and (b)? 

Mr. Gatuines. That is correct. That was a point raised in the full 
committee last week, and I would like to get that matter cleared up. 

Mr. Asstt. The only objection I can possibly see to it, that is, if 
you started under (b) and found that the violation was more flagrant 
than you realized, then of course one has been instituted and the 
Government could not institute it under (a). 

But there is very little difference in the penalties in any of them; 
$500 for the first. 

Mr. Garuines. Are there any more questions of the Department 
witnesses? I wonder if you could make available to us for the record 
at this point all of your regulations that are pertinent to this par- 
ticular issue. 

Mr. Roun. Those which relate only to these sections? 

Mr. Gatuines. Yes, (a) and (b). 

Mrs. THERKELSEN. I suppose that the easiest way to do it would 
be for us to take a copy of our regulations and simply mark the parts 
that have some bearing on this and furnish that copy to you. 

Mr. Lovre. If I can make just one brief statement. 

Mr. Gatuines. Yes, gladly. 

Mr. Lovre. Mr. Chairman, I am coauthor with our esteemed 
colleague, Mrs. Knutson, on the introduction of this legislation, and 
I do want to state that I think that legislation of the type that we have 
introduced, I do not know how it compares with the Senate bill but 
I think the type we have introduced certainly it is necessary not only 
in the interests of the public but also the trade. 

We do have Dick Barry who is from our State of North Dakota and 
he represents, I believe, the American Seed Trade Association, and 
he is very familiar with all of the details of the bill and the reasons 
leading up to it, so I would be very happy if the chairman will call him 
for a thorough explanation of this legislation. 

me GatuineGs. Mighty fine. If you will come around and take the 
chair. 

Please state your name for the record. 


STATEMENT OF RICHARD H. BARRY, REPRESENTING AMERICAN 
SEED TRADE ASSOCIATION, FARGO, N. DAK. 


Ph Barry. And I represent the American Seed Trade Association, 
icago. 
Mr Kina. What is the association composed of? 

Mr. Barry. The association consists of various segments of the 
marketing of seed in the United States. It is a nationwide organiza- 
tion. When I heard late Friday night that this subcommittee was 
going to bold this meeting, I attempted to get hold of the officials of 
the American Seed Trade and I was unable to do it until yesterday. 

Now I have with me the executive secretary of the American Seed 
Trade Association, Mr. William Heckendorn. I was unable to arrange 
for the general counsel to be here to particularly comment on one point 
2 was raised on the Government having to choose between two types 
of actions. 
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Mr. Gartuines. Do you take it that the seed interests have had 
ample notice? Do you think that everyone that is interested in this 
legislation has been advised that this meeting was to be held today? 

Mr. Barry. I would like to say it a little differenily than that. 
Prior to this meeting we have contacted and I will list all of the organi- 
zations in the United States that we have contacted on this point. 

With your permission, if I could start chronologically, about 18 
months ago, I think I can answer all of your questions about interested 
parties to this bill. 

Mr. Gatuines. Yes. We want to be sure that everyone has been 
given an opportunity to file a statement or to appear. 

Mr. Barry. Allright. Commencing in the fall of 1954 I commenced 
to assemble the pertinent facts on this proposed amendment and I 
would like to give at this time a 2-year summary of the legal actions, 
the criminal actions that were brought under the old act. 

And I might point out in the 2-year period in recent years, from 
July 1, 1952, through June 30, 1954, there is approximately 70. So 
they have been working up. They average about 30 to 35 legal 
criminal actions per year. 

Then I would also like to point out 

Mr. Gatuines. Does geography have anything to do with that? 
What sections of the country? 

Mr. Barry. That is nationwide. This is taken from the records 
of the United States Department of Agriculture. 

I would like to point out on here that I would like to take a few 
actions and mention that. Here is the first, starting after July 1, 
1952. It involved 25 bags of seed, when the court rendered a decision 
the fine was $50. But that was a criminal action. And the stigma 
of a criminal action against a company that may have been in business 
for 20 or 30 years does a lot of damage. 

There is this initial news release that so and so was indicted for 
violating a Federal act. In this particular case it involved 25 bags 
and the court decided on a judgment of $50. 

Mr. Gatuincs. What did the violation consist of? Do you have 
that information? 

Mr. Barry. It would have to be normally for an analysis of the 
seed not agreeing with a description on the tag that was described 
here a little while ago. 

Out of these cases 85 percent of the people that were charged with 
a criminal violation ended up with fines below $500. There are many, 
many $50, $25 fines. 

It was that category of cases that we tried to get at to try to get 
them over into some situation where anybody that violated it was 
restrained but not quite as severely as being charged as a criminal as 
though he was engaged in white slavery or holding up banks, and so 
forth. That was what prompted the civil procedure. 

Starting then in the fall we knew we had these various segments of 
the United States that would be interested. 

We had the various farm organizations, the Farm Bureau, the 
Farmers Union, the Grange, and so forth. We knew we had each 
of the 48 State seed departments that would be interested in this legis- 
lation because they feed the cases in here for prosecution. 

We knew we had the crop-improvement associations. We also 
knew, of course, that we had the National Association of Official Seed 
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Analyses and we, of course, had the United States Department of 
Agriculture. 

So we presented our proposal to these various groups over a period 
of many months, and many, many meetings, many hours of discussion. 
And out of it all came the bill, S. 1688, in its present form as amended. 

Mr. Garurnes. Is this S. 1688 similar to the two bills that are 
introduced by Mrs. Knutson and Mr. Lovre? 

Mr. Barry. Yes, sir. Yes; in substance. The exceptions are 
these. The bills as introduced by Mrs. Knutson and Mr. Lovre 
simply use the word “knowingly” that had been absent in the old 
bill for a criminal charge. 

The Department of Agriculture said they would like to have the 
word “knowingly’”’ defined which in itself was quite a project, as you 
lawyers will know. 

Finally, after several sessions we had a meeting of minds by adding 
after ‘‘knowingly’”’— 
or as the result either of gross negligence or of the failure to make a reasonable 
effort to inform himself of the pertinent facts. 

Then, as Mrs. Therkelsen has mentioned, some other amendments 
were required to make clear this change. 

Mr. Assirt. In other words, the House bills were substantially as 
the Senate bill originally introduced? 

Mr. Barry. Yes. 

Mr. Assirr. This just adds amendments suggested by the Depart- 
ment as the result of your conference, et cetera? 

Mr. Barry. Yes. 

Mr. Assirtt. I just wanted to get that in the record. 

Mr. Horven. Then the trade is in agreement on the changes that 
have been made? 

Mr. Barry. Yes, sir, and beyond that, the various organizations, 
we believe it can now be said to be in agreement, United States De- 
partment of Agriculture, the Association of American Seed Control 
Officials—that is an organization made up of the 48 State seed in- 
spectors—the International Crop Improvement Association, the 
Association of Official Seed Analyses, and then the American Seed 
Trade Association, they are all in agreement on this wording as it is. 

Mr. Krnec. In the Senate bill? 

Mr. Barry. Yes, sir. 

Mr. Kine. You suggest the substitution of the Senate bill for the 
two House bills? 

Mr. Barry. If that is agreeable, yes, sir. And one reason for it, 
it has been a tremendous job to get so many different groups to agree 
on one thing and now we have gotten that far we hesitate to go back 
and try to change it again. 

Mr. Horven. What is the position of the farm organizations on 
this bill? 

Mr. Barry. It is satisfactory to them. 

Mr. Horven. They are in accord? 

Mr. Barry. Yes. 

Mr. Garurnes. Did you appear before the Senate committee? 

Mr. Barry. No, sir. When all of this was explained, most of the 
spadework was done in the staff of the Agriculture Committee of the 
Senate. I believe that is correct. 
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Mrs. THERKELSEN. That is my understanding. 

Mr. Barry. This discussion back and forth—some of the staff, I 
believe, report here that all of the various groups have had a meeting 
of minds. 

Incidentally, I have with me the signed letter from the president of 
the organization that represents the 48 States in their seed depart- 
ments in which they by resolution endorse this bill. 

Mr. Hoeven. Is there any opposition to the bill that you know of? 

Mr. Barry. No, sir. 

Mr. Assirt. It looks to me like in (a) you have covered about every 
violation there could be. First you say if he knowingly does, then 
you say if he is negligent in doing it, then you say if he does not ade- 
quately inform himself he is still guilty. 

Mr, Barry. Yes, sir. 

Mr. Assirr. Can you think of anything else that ought to be added? 

Mr. Barry. No, sir. 

Mr. Kring. Is this list of cases mixed pretty generally among the 
reputable as well as the disreputable seed dealers? 

Mr. Barry. No. I believe the reputables are in the minority. 

Mr. Horven. I think you should have answered that by saying 
there are no disreputable seed dealers. (Laughter.] 

Mr. Garuines. I wonder if you would make that a part of the 
record? 

Mr. Kine. Is this not already in the record? 

Mr. Barry. Not this summary; no, sir. 

Mr. Kine. I would suggest that it be made a part of the record. 

Mr. Gatruines. Without objection that will be done. 

(The tabulation is as follows:) 
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Criminal prosecutions and seizures under the Federal Seed Act, July 1, 1952, to 
June 30, 1954 
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Mr. Kina. To get at the justice of this, I would like to ask again 
under the operation of the law in the past have you found some of 
the most reputable seed houses in trouble? 

Mr. Barry. Periodically; yes, sir. 

Mr. Kina. And they are represented among these cases? 
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Mr. Barry. Yes. 

Mr. Kina. So that you could assume that there was no real intent 
but perhaps some negligence. 

Mr. Barry. The problem, sir, is that the rebuttal never catches up 
with that initial blast in the newspaper that a reputable firm has been 
indicted for violating a criminal section of the law. 

It gets into the Dun & Bradstreet reports and it raises a lot of 
questions that are a problem for a reputable company. 

Mr. Kina. You would argue then when this law is passed that the 
Department should select a civil action rather than the criminal action 
in a great many cases? 

Mr. Barry. Well, I would say that if the facts—if the company 
had been reputable up to a point and then knowingly there was a 
change in management, I don’t think they should have that out; 
no, sir. 

But with a company that may have several hundred employees and 
the bigger they are and the more seed they ship and therefore the 
possibility of discrepancy between the tag in a given sample- 

Mr. Kina. It should depend upon the circumstances then? 

Mr. Barry. Yes. In the sample, you see, say, there is a carload 
in the shipment, the sample does not embrace every single grain in 
the whole carload. So it depends on where the sample is taken, 
depends on how many days the car is shaken along the railroad and 
how it settled and things of that kind. 

Mr. Kine. There is nothing in this legislation which imposes addi- 
tional requirements with respect to varieties and strains—no new 
impositions upon the seed dealer in marketing his product, it simply 
means that the old regulations must be complied with. 

Mr. Barry. That is correct. 

Mr. Kina. There are no additional specifications? 

Mr. Barry. No, sir. 

Mr. Horven. Are you going to submit that letter for the record? 

Mr. Barry. Would you like to have the letter from the head of the 
48 State seed departments and a copy of the resolution in your 
report? 

Mr. Garuines. Without objection that will go in the record at this 

oint. 
7 (The letter dated December 21, 1955, is as follows:) 


Srate oF MINNESOTA, 
DEPARTMENT OF AGRICULTURE, Darry, AND Foon, 
Division oF PLANT INDUSTRY, 


St. Paul, December 21, 1955. 
Mr. R. H. Barry, 


President, Barry & Co., Inc., 
Fargo, N. Dak. 


Dear Mr. Barry: In compliance with your request in our telephone conver- 
sation of November 29, I am advising you of the action taken on S. 1688 and 
H. R. 6203 by the Association of American Seed Control Officials at their triennial 
conference held at Kansas City, Mo., on December 6 to 8, inclusive. These are 
identical bills which have been introduced in the Senate and House of Repre- 
sentatives of Congress to amend section 406 of the Federal Seed Act and which 
have been sponsored by the American Seed Trade Association, which you 
represent. 

he Association of American Seed Control Officials, under date of December 8, 
1955, at their regular business meeting, recommended that paragraph (a) of 
S. 1688 and H. R. 6203 be changed to read as follows and that these bills be recom- 
mended for passage by Congress after such changes have been made: 
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“Sec. 406. (a) Any person who knowingly, or as a result either of gross negli- 
gence or of a failure to make a reasonable effort to inform himself of the per- 
tinent facts, violates any provision of this Act or the rules and regulations made 
and promulgated thereunder shall be deemed guilty of a misdemeanor and, upon 
conviction thereof, shall pay a fine of not more than $1,000, for the first offense, 
and upon conviction for each subsequent offense not more than $2,000.” 

There would be no change in paragraph (b) of section 406 of these bills. 

It is our understanding that the USDA has approved of the above changes in 
these bills. It is also our understanding that the American Seed Trade Associa- 
tion, which you represent, has also concurred in the above wording of these bills. 

We have been informed that the USDA plans to submit to Congress proposed 
amendments to the Federal Seed Act similar to those contained in H. R. 5734 and 
S. 1943. Our association reaffirmed the principles involved in these bills and 
would appreciate the cooperation of your association in this legislation. 

We have written letters to Senators Thye and Humphrey and Ellender of the 
Senate Agricultural Committee and Representatives Coya Knutson and August 
H. Andresen of Minnesota, who are members of the House committee on Agricul- 
ture, informing them on our position as outlined above on 8. 1688 and H. R. 6203. 
We trust that this clarifies our position ia this matter so that you can inform your 
members accordingly. 


Seasons greetings. 
Yours very truly, 


O. A. ULvin. 


Chairman of the Legislative Committee of the Association of American Seed 
Control Officials. 

Mr. Garnines. Is there any further testimony? 

Mr. Barry. May I volunteer a point in case it is not settled? 
Because of the many groups we had to coordinate, if possible, if we 
could leave this as is, I think it would be helpful. And if I could 
comment on the two causes of action and illustrate it this way: 

Suppose there are four carloads going down the track. And a 
sample is taken of each carload. And the Department should decide 
that the first carload was of a nature where a civil action is appro- 
priate. So they bring a civil action. And then with the publicity 
that might develop, they should obtain additional information that 
would change entirely the original concept of the guilt of this company. 

I believe you have a cause of action against each of those other 
shipments, have you not, if you want to go ahead criminally? 

Mrs. THERKELSEN. Do I understand that they were all shipped 
from the same point of origin to the same destination at the same time? 

Mr. Barry. Let me word it just a little bit differently. If someone 
is operating in a fashion where 9 criminal action should be brought 
against them you will have several causes of action, will you not, 
normally? 

Mrs. THERKELSEN. If there are several shipments involved. 

Mr. Barry. In other words, they could bring a civil action on one 
shipment and criminal action on the next shipment. Does that clear 
up that point? 

Mr. Asstt. I see the point. 

Mr. Garutnas. Yes, it does. 

Mr. Barry. If I could offer that. 

Mr. Gartuines. But not the same car? 

Mr. Barry. That is correct. 

Unless there are some questions, that is it. 

Mr. Gatrurines. Are there any further questions? 

Mr. Assirt. I think he made a very satisfactory explanation. 

Mr. Gaturnes. I wondered if the Secretary should like to make a 
statement. 

We will be delighted to hear from you. 
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STATEMENT OF WILLIAM HECKENDORN, EXECUTIVE SECRETARY, 
AMERICAN SEED TRADE ASSOCIATION, CHICAGO, ILL. 


Mr. Hecxkenporn. My name is William Heckendorn. I am the 
executive secretary of the American Seed Trade Association, with 
offices at 30 North La Salle Street, Chicago, III. 

The American Seed Trade Association is an organization of about 
800 members. Among those 800 members are 38 State and regional 
associations which have several hundred members. 

The functions of the American Seed Trade Association are no diff- 
erent than those of any other trade association. They represent their 
members. 

We have in our organization at both State and national level growers 
who are essentially farmers. We have other people that we call 
assemblers, who take the product from the farmer. We have others 
that we call conditioners who take the seed from the grower and the 
assembler, and bring it together and condition it so that it can be 
sold back to the farmer. We are interested in the farmer both as a 
producer and a consumer. We are sort of a middleman so to speak. 

The problem that we have, of course, is bringing together from all 
sections of the United States small lots of seed, seed growing is becom- 
ing more of a specialized business today than it was years ago. Most 
of our farm seeds years ago were the results of more or less a byproduct 
of the farm. When the farmer had harvested as much alfalfa as he 
thought he would need he would let the last crop mature for seed. 
And he would produce a small volume of seed which would go to some 
assembler some place and later it would go to some larger conditioner 
where they would analyze this seed and blend it together into as uni- 
form lots as possible. 

When we gtt down to the point of miscibility of seeds we have a 
different situation than we do on most products that we blend accord- 
ing to chemical compound or formula. Seeds are not miscible. If 
we had two pitchers of water here on the table, and we poured out 
a glass out of one and a glass of water out of the other and poured 
the two together, we would have a completely miscible product. 

But if we had two bags of seed bere on the table, and we poured 
out a glassful of seed out of one and one out of the other and then 
poured them together, we would have to do considerable mixing 
before we would get anything that would resemble a uniform blend. 

I mention that because it is a big problem in the seed industry. 
The Department of Agriculture fully realizes it. Every official that 
has anything to do with seed fully realizes it. That is the reason we 
have the tolerances. 

A good, well-regulated seed house will have its own laboratory, and 
each one of these lots of seeds will be very carefully analyzed, and 
they will be blended according to the analysis. 

However, it is not at all improbable that you could draw a sample 
from that lot and I could draw a sample from that lot and Mr. 
Rollin could draw a sample from that lot and we would find varia- 
tions, because they are not absolutely miscible. 

So they have developed this serious question of tolerances. The 
tolerances are not something that can be taken advantage of by the 
shipper. It is a means by which laboratories will reconcile differences 
to determine whether or not the seedsman who entered the seed in 
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commerce has been reasonably honest in trying to do the job accord- 
ing to the definition of the Federal Seed Act. 

If they pick up a sample in commerce and it is sent to the Depart- 
ment of Agriculture and they make an analysis of it and they find that 
the information on the label is different than the information they 
find from their analysis, then they have the opportunity—perhaps 
they have already done it before they have checked the sample in 
their own laboratory. They have inspected the records of the seeds- 
man. They have authority to go in and inspect our records at any 
time, any place. And by having done that they know whether or not 
the information placed on the container by the shipper is supported by 
his own records. 

If they are supported by his own record, then they apply the system 
of tolerances and if it is outside of tolerances, then, of course, there is 
still a violation, because that sometimes indicates that the shipper 
took advantage of the tolerances when he labeled the seed in the first 
place, not as true. 

But because of the millions of transactions that take place in the 
seed industry, ranging as Mr. Barry pointed out here from a very few 
bags up into hundreds of bags, and the problem we have of getting 
an absolutely uniform blend, makes it difficult business to be in, to 
also be sure that you are going to be in compliance with the Federal 
Seed Act. 

You can be just as honest as the day is long and still you—— 

Mr. Gaturnes. How far can you be off? 

Mr. HeckenDorN. You wouldn’t be off very, very far but there 
are other hazards that enter into the picture and I wanted to comment 
on that. 

Any one of us could conduct a business and be just as careful as 
possible, and know the conditions of the product when it leaves our 
hands, but we have no control over the product after it once leaves 
our hands. But our labeling is still on the container, and as it enters 
channels of commerce, it can come in contact with atmospheric con- 
ditions, extremely high heat and other conditions that will change it, 
especially the germination characteristics of seed. 

Mr. Garuines. Are you required to put what the germination 
characteristic of each particular variety of seed that goes into the 
mixture? 

Mr. Hecxenporn. No; that depends on whether or not the com- 
ponent is 5 percent or more. If a mixture is made up of several com- 
ponent parts and each component part is in excess of 5 percent, then 
we are obliged to state the germination. Is that not true? 

Mr. Rouurn. Yes. 

Mr. Hecxenporn. I wanted to get back just for a moment to the 
example that you raised with Mr. Scott. Mr. Scott is one of our 
very fine members. And they have a particular problem with respect 
to germination, because their grass seed—primarily distributors of 
grass seed for lawns and golf courses and park improvement places 
and things of that nature, but because it is in the package form and 
anyone of you can go into a hardware store or a lot of other stores 
and you will find this seed just stored in all kinds of conditions. Per- 
haps you will find a window full of it set out there making a lovely 
display, and the sun beating down on it, just the same as if it was 
sitting on the hot radiator. 
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I only mention that because there are things beyond the seedsman’s 
control. Just recently we presented some testimony before the 
weights and measures conference here in Washington, D. C. And 
through experiments that we had run, we have found that we can 
increase the weight of seed, it does not pertain to the germination of 
the seed but we can also materially reduce the weight of seed, simply 
because of exposing it to high temperatures, and when we expose to 
the extremely high temperatures then, of course, we do impair the 
germination as well. 

Mr. Garuines. The weight would be a violation if you would lose 
a few ounces in a package? 

Mr. Heckenporn. That is our problem over on the other side here 
with the Department of Commerce. This is not the only problem 
that we have. We are getting along very nicely with all of these 

overnmental officials. 1 think they are very broadminded people 
in the administration of the Federal Seed Act. 

I have heard them say on different occasions they wished there 
were some other means by which they could proceed rather than to 
have to bring all of these actions as criminal actions, because in their 
own mind I am not speaking for the Department, I am merely repeat- 
ing things that have been told me by officials of the Department. In 
their own mind, they feel as though that some of these cases should 
be brought, not as a criminal action but as a disciplinary action. We 
are all for that. We do believe that there has got to be discipline in 
the seed trade. 

Mr. Garuines. The testimony here was from Mr. Rollin to the 
effect that in so many instances, why the Department gives the dealer 
a warning. 

Mr. Hecxenporn. That is right. Those warnings have been 
issued, and are continued to be issued so far as I know. I presume 
even after this, if this does become law, that they will still have that 
twilight zone in there where they do not—whether they want to 
proceed or merely want to caution the shipper. That is possibly on 
the fringe of a violation. That is good administration because you 
can see very well that when you are handling millions of small trans- 
actions and you do have a lot of people involved, and all of these 
variables that come into the picture, that they have a problem in 
deciding even now whether or not there is an intentional violation, 
a knowing violation or if it might be some error somewhere along the 
line. 

Then we do get into other problems in the seed industry that are 
not usual but they are more of the unusual nature. I recall a couple 
of years ago when we were short on soybeans. We had a backward 
spring. And some farmers had not been able to plant corn and they 
wanted to get something in their ground and they made a run on 
soybeans. 

Well, soybeans were not available in quantity. As the result they 
were demanding soybeans and it takes time as Mr. Rollin could 
tell you to run a germination test on soybeans. So when you go out 
and begin scouring the country for soybeans and the farmers are 
hollering for soybeans because they want to plant them now, you may 
not have a chance to complete all of the record that should be com- 
pleted to comply with the Labeling Act. 
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Mr. Gatuines. We have that same picture right now in the mid- 
south area of the country with respect to soybeans. There is a variety, 
the Ogden that grows well in a particular area and yet at the same 
time the farmer is running into trouble with the cross section, the color 
of the cross section of that soybean in some instances. 

Some of the farmers there want to go to another variety. They 
want to go to a Lee or some other soybean in order to meet that 
objection. 

Ir. HecKENDORN. That is constantly coming up in our agriculture 
and I think perhaps it is a good thing because the seeds that we are 
planting today, maybe it is too good, but nevertheless the seed that we 
are planting today is of a superior variety than the seed that we planted 
20 years ago and the thing that you just mentioned is what is bringing 
it about. Our farmers are better educated. 

Those things do come about. And because of the progress that we 
are making through plant breeders, and the scientific combination of 
various genes or germ plasma, I guess is the proper word, we are bring- 
ing out constantly new varieties. They are not being brought out so 
much by the seed industry as a whole as it is by the plant breeders of 
the various agricultural colleges throughout the county and they 
become available first in a very few ounces. 

You could go back—we are somewhat off of the bill I am afraid — 
but you can go back and take a range of alfalfa. I remember when 
there were only a few pounds of ranger alfalfa available but because 
of the handling and development we harvested a crop pretty close to 
50 million pounds last year of that alfalfa. It was way up in the 
millions of pounds. 

But these things are handled and organized and they flow through 
an industry from the point of production through the assembling, the 
conditioning, and on out to the farmers where they are needed. 

So all through that category we are under not only the control of 
the Federal Seed Act, which is a labeling act which requires us to tell 
the truth about the product that we ship, but we are also controlled 
by 48 State seed laws. 

Any State into which we ship seed we are not only obliged to be 
bound by the Federal Seed Act because it applies to interstate com- 
merce but when it comes to the State level we then are bound by the 
State seed law which is all right. We have no problem there. Weare 
getting along. But our problems arise when we find ourselves being 
prosecuted for a criminal action which we don’t really believe was a 
criminal action in our own mind. We originated this bill. 

Mr. Garuincs. They do not bring borderline cases, do they? 

Mr. Heckenporn. I don’t think they do. I think they have pretty 
good evidence before they start a case. I think they have been very 
reasonable in it. I think it will be much easier for the Department of 
Agriculture to administer the seed law with this amendment than it 
has been. 

And I have told our own people—we must wait to see whether I am 
right or not—but I have told my own people that I believe that with 
this amendment there would be more prosecutions under the Federal 
Seed Act than before. 

There will be that twilight zone there of causes that they don’t 
feel as though they should proceed on a criminal basis and have not 
in the past, but perhaps will find that disciplinary action under 
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406 (b), the fine and forfeiture will be desirable. I feel that that is 
coming. I have warned our people to that effect when we presented 
this legislation, because generally industry is looking for less regula- 
tion instead of more. 

I believe one other point that was brought up here is the use of the 
limitation of liability clause on our seed shipments. 

As Mrs. Therkelsen has pointed out, we have never intended that 
clause to apply to offset the requirements of the Federal Seed Act. 
We know that it does not apply there. We have never intended 
that it apply there. 

You cannot buy a package of film, kodak film, if you read the label 

ou will find on their notice to the buyer which is a limitation of 
iability clause. You cannot buy a package of insecticide or fungi- 
cide or anything else that you use on your lawn, but what if you 
read the label carefully, you will find on there a limitation of liability 
clause, whether used in accordance with our instructions or not, we 
will not be responsible for the results. 

It seems like negative selling but you do not know and there is no 
way that you can control the hazards and vagaries of nature. 

So you can have the best seed in the world and take it out here and 
ive it to a farmer and he will plant it, and he may not get a crop. 
here is no guaranty in that labeling he wil] get a crop. That is 

absolutely impossible. 

Mr. Gaturines. On the label I have noticed that an expensive seed 
is not expected to come up as soon as a cheaper type of seed. 

Mr. Hecxenporn. I don’t follow you on that. Are you thinking 
about the differences between quick germination and what we call 
hard seed? 

Mr. Gatuinecs. On the label that I read last week it was stated that 
you should not expect the seed in the package to come up within 2 
weeks, maybe longer. 

Mr. Heckenporn. It might bave been a certain type of seed which 
would have been true. 

Mr. Rouurn. I believe you have reference to Merion, Kentucky, 
bluegrass. 

Mr. Gatuines. Probably so. 

Mr. Heckenporn. Germination of seed will germinate from 7 days 
to 21 days in the Jaboratory. The same thing will be true, perhaps— 
conditions can happen, planting the seed in the ground that would vary 
from conditions in a laboratory. 

But all seeds do not germinate within the same length of time. 
Eggs don’t all hatch, turkey and duck eggs and so on. 

Mr. Gartuines. I found that out. 

Mr. Hecxenporn. I have one more point that I would like to 
cover. That is this one: 

I presume that in the course of a year there is at least $750 million 
involved in financing a seed crop. The capital that finances the 
movement of a seed crop is largely the capital of banks, that are 
loans on, commodity loans to various seedsmen. They are very 
sensitive to publicity that a large seedsman might get as a result of a 
criminal action brought against him. 

So that is another reason why we are hopeful that we can get an 
amendment here that will permit the Department of Agriculture to 
really go after the crook. There are crooks in every business. I am 
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not one to sit here and say there are not crooks in the seed business, 
too, because we have a disciplinary clause in our bylaws that permit 
us to take action against seedsmen who conduct an unethical business. 

And I can tell you today that there are some who have been mem- 
bers of the American Seed Trade Association that are no longer 
members. We do what we can to discipline that ourselves. 

But we are not a policeman. We do not have police authority. 
We have to look to the people that do have the police authority 
which is the Federal Seed Act and the State seed laws to do the job of 
actually going out and getting the violator and treating him with 
the type of penalty which his crime deserves. 

It is my feeling under the Federal Seed Act if this amendment is 
adopted, I understand there have been some fines levied by judges as 
low as 1 cent. Isn’t that right? 

Mr. Rouurn. That is right. 

Mr. Heckenporn. That is a farce to bring a case before a judge 
and have him turn around and levy only a fine of 1 cent. He has 
some reservation in his own mind of the case. 

So I am saying today that I believe when a criminal action is 
brought in the future and the Department has proven either knowingly 
or gross negligence, or the seedsman has just absolutely not tried to 
follow the Seed Act, that his fine is going to be higher than it has been 
in the past. 

Mr. GatuinGs. Is it your view that there will be more prosecutions? 

Mr. Heckenporn. I have the feeling that there will be in the future 
because we have two ways that we can go. 

Mr. Horven. I want to compliment you on your fine statement 
and upon the attitude you have taken. You want to police your own 
industry and that is most commendable. 

Mr. Heckenporn. We are trying to do it. 

Mr. Gaturnes. And it is enlightening to know that your bylaws 
provide expulsion of members for violating the law. 

Are there any further questions? 

Mr. Heckenporn. Thank you very much. 

Mr. Gatuines. Thank you very much, Mr. Heckendorn. 

Does anyone know of anything else that ought to go in the record? 
We want to be able to answer the questions that are asked by the full 
committee as well as on the floor of the House. 

The regulations are to go in. 

Mrs. THERKELSEN. We will see that you get those. 

Mr. Gatuines. Here is a telegram received by me under date of 
June 11, from Bryan E. Hearn, Delta Seed Corp., West Memphis 
office, in favor of this legislation. 

And another telegram under date of June 11, from Marion Hartz, 
director, Southern Seedsman Association, Jacob Hartz, Inc., Stutt- 
gart, Ark., in favor of this legislation. 

Mr. Horven. I ask unanimous consent that other like telegrams 
may be inserted at this point in the record, if members of the sub- 
committee desire to do so. 

Mr. Gatuines. Without objection that will be done. 

(Telegrams referred to above follow:) 
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Strurraart, Ark., June 11, 1956. 
Hon. E. C. Garuinas, 
House Office Building, Washington, D. C.: 


Urge your support 8. 1688 reference Federal Seed Act. This legislation much 
needed for protection of seed industry. 
Regards. 
Marion Hartz, 
Director, Southern Seedsman Association, Jacob Hartz Seed Co.. Inc. 


West Mempais, ARK., June 11, 1956. 
Hon. E. C. Gatainas, 
House of Representatives, Washington, D. C.: 


We urge your support of Senate bill 1688 to amend section 406 of Federal Seed 
Act. Has approval United States Department of Agriculture, State control 
officials, International Crop Improvement Association, Official Seed Analysts 
— National Farmers Association, and American Seed Trade Association. 

anks. 


Bryan E. Hearn, Delta Seed Corp. 


Mr. Assirr. I would like the record to show the Virginia Seed 
Association is in favor of the legislation in S. 1688 in its present form. 

Mr. Gatuines. We will go into executive session at this time. 

(Whereupon, at 11:30 a. m., the committee adjourned to go into 
executive session.) 


x 








